
	

 
 
Creating a Policy Framework 
for Analytic Access to In-
Copyright Works for Non-
Consumptive Research 
 
Eleanor	Dickson	
dicksone@illinois.edu		
University	of	Illinois,	United	States	of	America	
	
Daniel	G.	Tracy	
dtracy@illinois.edu		
University	of	Illinois,	United	States	of	America	
	
Sandra	McIntrye	
mcintsan@hathitrust.org		
HathiTrust	Operation,	United	States	of	America	
	
Bobby	Glushko	
rglushko@uwo.ca		
University	of	Western	Ontario,	Canada	
	
Robert	H.	McDonald	
rhmcdona@indiana.edu		
Indiana	University,	United	States	of	America	
	
Brandon	Butler	
bcb4y@eservices.virginia.edu		
University	of	Virginia,	United	States	of	America	
	
J.	Stephen	Downie	
jdownie@illinois.edu		
University	of	Illinois,	United	States	of	America	
	
	
	

Introduction 
We	report	on	the	work	of	a	recent	HathiTrust	Re-

search	Center	 (HTRC)	 task	 force	 charged	 to	draft	 an	
actionable,	 definitional	 Non-Consumptive	 Use	 Re-
search	Policy.	As	the	research	division	of	HathiTrust,	
the	HTRC	facilitates	computational	text	analysis	of	ma-
terials	in	the	HathiTrust	Digital	Library	(HTDL)	by	ad-
hering	 to	 a	 non-consumptive	 research	 paradigm.	 As	
the	HTRC	has	integrated	the	text	of	the	full	HTDL	cor-

pus	into	its	datastore,	it	has	become	increasingly	im-
portant	 to	 clarify	 and	 codify	 the	 Center’s	 policy	 for	
non-consumptive	research.	The	task	force,	which	con-
sisted	of	 copyright	 and	 scholarly	 communications	 li-
brarians	and	representatives	from	HathiTrust	opera-
tions	and	the	HTRC,	recommended	a	policy	that	clari-
fies	acceptable	researcher	behavior	and	allowable	ex-
ports	from	the	HTRC	Data	Capsule	(Plale,	et	al.,	2015).	
This	poster	describes	the	task	force’s	work	to	establish	
a	Non-Consumptive	Use	Research	Policy	for	the	HTRC	
that	aims	to	achieve	the	same	goals	as	copyright	itself:	
to	 promote	 progress	 in	 the	 discovery	 and	 spread	 of	
knowledge,	without	harming	the	commercial	interests	
of	authors,	publishers,	and	other	stakeholders.	
 
Background 

While	 the	 concept	 of	 non-consumptive	 research	
has	 seeded	 the	 mission	 of	 the	 HTRC,	 the	 Non-Con-
sumptive	 Use	 Research	 Policy	 task	 force	 sought	 to	
translate	conceptual	definitions	of	the	term	into	prac-
ticable	policy	(Bhattacharyya,	et	al.,	2015).	When	first	
used	 in	 2010,	 the	 term	was	 defined	 as	 “research	 in	
which	computational	analysis	is	performed	on	one	or	
more	Books,	 but	 not	 research	 in	which	 a	 researcher	
reads	or	displays	substantial	portions	of	a	Book	to	un-
derstand	the	intellectual	content	presented	within	the	
Book”	 (Amended	 Settlement	 Agreement:	 Authors	
Guild,	Inc.,	et	al.,	v	Google	Inc.,	2009).	Since	then,	legal	
scholar	 Matthew	 Sag	 and	 literary	 scholar	 Matthew	
Jockers	have	offered	their	own	definitions	and	assess-
ments,	 tending	 to	 favor	 instead	 the	 term	non-expres-
sive	 use	 (Sag,	 2012;	 Jockers,	 2013).	 Several	 recent	
court	decisions	pointed	the	task	force	toward	the	cur-
rent	legal	understanding	of	non-consumptive	research	
specifically	 and	 current	 interpretations	 of	 fair	 use	
broadly	(Authors	Guild	v	HathiTrust,	2014;	Cambridge	
University	Press	v	Becker,	2016;	Fox	News	Network	v	
TV	Eyes,	2014).	Additionally,	the	task	force	looked	to	
existing	access	models	 for	restricted	data	(ICPSR)	as	
well	 as	 professional	 guidelines	 for	 non-consumptive	
research	 (Association	 of	 Research	 Libraries,	 2012;	
Cox,	2015).	

Policy Highlights 
The	 group	 first	 created	 a	 framework	 drawing	 on	

fair	use	that,	when	paired	with	the	HTRC	technical	in-
frastructure,	would	clarify	non-consumptive	access	to	
the	HTDL.	This	framework	accounted	for	several	con-
siderations	and	safeguards:	



• Mechanical	 data	mining	 differs	 from	 re-
searcher-driven	computational	text	anal-
ysis,	 which	 requires	 interplay	 between	
scholar	and	text.	

• Current	case	law	suggests	that	it	needs	to	
be	 sufficiently	 difficult,	 but	 not	 strictly	
impossible,	to	reconstruct	the	expressive	
work	 (Authors	 Guild	 v	 Google	 Books,	
2015).	

• Users	must	agree	that	they	will	not	treat	
HTRC	tools	as	a	reading	application,	and	
the	 tools	 should	 periodically	 remind	
them	of	this	limitation.	

• The	 HTRC	 must	 continue	 to	 block	
through	technological	measures	and	hu-
man	review	the	export	of	protected	 tex-
tual	data	from	the	secure	system.	

The	 task	 force	 then	 drafted	 the	 HTRC	 Non-Con-
sumptive	 Use	 Research	 Policy	 (HathiTrust,	 2017).	 It	
defines	 non-consumptive	 research	 as	 “Research	 in	
which	computational	analysis	is	performed	on	one	or	
more	volumes	or	textual	objects	in	the	HTDL,	but	not	
research	in	which	a	researcher	reads	or	displays	sub-
stantial	portions	of	an	in-copyright	or	rights-restricted	
work	to	understand	the	expressive	content	presented	
within	that	work.”	Of	key	importance	is	the	notion	of	
substantial	portion,	which,	according	to	the	policy,	is	a	
portion	of	the	work	sufficient	in	quality	or	quantity	to	
provide	a	substitute	for	access	to	the	expressive	con-
tent	of	the	original	text.	The	policy	outlines	acceptable	
in-capsule	uses	of	corpus	text	that	are	limited	to	those	
which	would	facilitate	scholarly	text	analysis,	 includ-
ing	checking	results	to	refine	algorithms.	In	addition	to	
enumerating	 non-consumptive	 research	 practices—
for	example	text	extraction,	textual	analysis,	and	auto-
mated	translation—the	policy	provides	sample	results	
that	 further	 model	 approved	 uses.	 These	 results,	
which	may	be	exported	from	the	HTRC	Data	Capsule,	
include	 non-binary,	 human-readable	 statistical	 sum-
maries,	derived	results,	keywords-in-context,	and	con-
cordances	that	are	not	sufficient	to	reconstruct	a	sub-
stantial	portion	of	the	text.		

Conclusions 
The	 task	 force	 tailored	 the	policy	 to	 address	 cur-

rent	 infrastructure	 within	 the	 HTRC,	 both	 technical	
and	human,	as	opposed	to	accounting	for	prospective	
updates	to	interface	and	design.	As	such,	the	policy	is	
an	iterable,	living	document	that	must	be	revisited	as	
HTRC	 systems	 are	 further	 developed.	 Such	 technical	

developments,	such	as	the	HTRC’s	exploration	of	ma-
chine-aided	 results	 verification	 to	 augment	 the	 cur-
rent	human-review	system,	will	improve	the	scalabil-
ity	of	the	HTRC	Data	Capsule	and	may	require	updates	
to	 the	 policy.	 As	more	 researchers	 interact	with	 the	
HTRC	Data	Capsule,	their	use	cases	may	prompt	addi-
tional	refinement	of	the	policy,	especially	in	the	exem-
plar	results	it	provides.	The	process	followed	in	devel-
oping	the	policy,	as	well	as	the	guidelines	themselves,	
may	be	useful	in	other	text	mining	research	environ-
ments.	They	encourage	an	interpretation	of	non-con-
sumptive	 research	 that	 values	 scholarship	 and	 intel-
lectual	progress,	while	still	balancing	the	restrictions	
imposed	by	copyright	law.	
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